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Appeal Meeting and Site Visit Date:  September 13, 2017 
 
Summary of Decision:  The reasons for appeal associated with this approved 
jurisdictional determination (Approved JD) do not have merit.  The Huntington 
District (District) has supported its determination that two wetlands totaling 1.37 acres 
existed prior clearing and grading activities and were jurisdictional waters of the United 
States.  The District’s decision is upheld, and no further action is required. 
 
Background Information:  The subject property is an approximately 30-acre site near 
7199 Ming-Lewisburg Road in North Lewisburg, Champaign County, Ohio.  The District 
evaluated the site using the following information: 

• Jurisdictional determination request submitted by Stantec Consulting Services, 
Inc., dated October 8, 2014, with supplemental information submitted on 
December 2, 2014, and January 22, 2015; 

• Additional information submitted by Kevin P. Braig of Shumaker, Loop, and 
Kendrick, LLP dated June 15, 2015, and August 31, 2015; 

• The 1987 Corps of Engineers Wetlands Delineation Manual 2 (1987 Manual); 

 
1 Pursuant to 33 CFR 331.3, the Division Engineer has the authority and responsibility for administering 
the administrative appeal process.  The Division Engineer may delegate an individual to act as a Review 
Officer (RO) for appeals.  The RO reviews the appeal and assists the Division Engineer to make a decision 
on the merits of the appeal. 
2 Environmental Laboratory. 1987. Corps of Engineers Wetlands Delineation Manual. Technical Report Y-
87-1, U.S. Army Engineer Waterways Experiment Station, Vicksburg, MS. 



Loes Janssen (LRH-2014-929) Page 2 
 

• The Regional Supplement to the Corps of Engineers Wetland Delineation 
Manual: Midwest Region 3 

• The definition of jurisdictional waters at Title 33 of the Code of Federal 
Regulations Part 328 (33 CFR § 328 – see NOTE below); and 

• Supporting Corps guidance (as specified in this decision).   
 

On October 10, 2014, the District received a request for a jurisdictional determination 
from the Appellant’s environmental consultant.  On November 10, 2014, the District 
conducted a site visit and noted that the site had been extensively modified and disturbed.  
The district’s administrative record notes that in April 2014, Mr. Janssen’s contractor 
began preparing the site for construction of an animal husbandry facility. 4  In the 
subsequent after-the-fact permit application dated December 22, 2016 (filed after 
submission of the request for appeal), Block 18 lists the nature of the activity as the 
construction of agricultural buildings. 
 
The District issued its Clean Water Act (CWA) jurisdictional determination for the 
subject property on April 15, 2016.  The District concluded that the site contained 
approximately 1.37 acres of waters of the U.S. (Wetlands A and B) regulated under 
Section 404 of the CWA.  The District’s basis for its determination was detailed in its 
"Approved Jurisdictional Determination Form'' (Approved JD Form) dated April 8, 
2016. 
 
The Appellant submitted a Request for Appeal (RFA) to the Great Lakes and Ohio River 
Division (LRD) on June 7, 2016, and upon the district’s receipt of an acceptable after-
the-fact application and an executed tolling agreement, the appeal was accepted by LRD 
on June 1, 2017.  The Appellant disagreed with the District’s conclusion that the 1.37 
acres of wetland on the property are waters subject to jurisdiction under Section 404 of 
the Clean Water Act.  The Appellant asserted that Wetlands A and B were incorrectly 
identified as wetlands and should be exempt from jurisdiction as prior converted 
croplands. 
 
NOTE:  The Approved JD in question, dated April 15, 2016, identifies jurisdictional 
waters of the U.S. pursuant to regulations promulgated on November 13, 1986 (51 Fed. 
Reg. 41250), and associated agency guidance documents from 2003 and 2008 following 
Supreme Court decisions in SWANCC and Rapanos respectively 5.  On the date of this 
administrative appeal decision, the definition of waters of the U.S. is made pursuant to 
the Navigable Waters Protection Rule (NWPR) which became effective on June 22, 2020 
(85 Fed. Reg. 22250, dated April 21, 2020).  In a telephone discussion on February 27, 
2020, between LRD and the Appellant’s counsel, LRD explained the upcoming change in 

 
3 U.S. Army Corps of Engineers. 2010. Regional Supplement to the Corps of Engineers Wetland 
Delineation Manual: Midwest Region (Version 2.0), ed. J.S. Wakeley, R.W. Lichvar, and C.V. Noble. 
ERDC/EL TR-10-16. Vicksburg, MS: U.S. Army Engineer Research and Development Center. 
4 Letter dated August 31, 2015, from Mr. Kevin Braig (Shumaker, Loop & Kendrick, LLP) to the 
Huntington District. 
5 Solid Waste Agency of Northern Cook County (SWANCC) v. U.S. Army Corps of Engineers, 531 U.S. 159 
(2001) and Rapanos v. United States, 547 U.S. 715 (2006). 
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the definition of “waters of the U.S.” and the option to withdraw the appeal and request a 
new Approved JD from the district under the NWPR.  The Appellant acknowledged they 
understood and requested that LRD proceed with an appeal decision based on the 
district’s administrative record and Corps regulations in place at that time.  
 
Information Received and its Disposition During the Appeal Review:   
 
The administrative appeal was evaluated based on the District’s administrative record, the 
Appellant’s Request for Appeal, and discussions at the September 2017 appeal meeting 
with the Appellant and the District.   
 
APPEAL EVALUATION, FINDINGS AND INSTRUCTIONS TO THE 
HUNTINGTON DISTRICT ENGINEER:  
 
Reason for Appeal 1: “The Corps incorrectly applied federal law in finding the areas 
identified as Wetlands A and B by failing to conclude that these areas are exempt ‘prior 
converted cropland’ under 40 C.F.R. 328.3(a)(8).” 
 
Finding:  This reason for appeal does not have merit. 
 
Action:  No further action is required. 
 
Discussion:  The Appellant asserted that the property has been used for agricultural 
purposes for decades.  The Appellant asserted that, from the early 1970s until the spring 
of 2014, corn and/or soybeans were planted and harvested on the site.  During this time, 
the Appellant asserted that the property was drained by a 12-inch field tile and other 
lateral drainage tiles.  The Appellant stated that the property is surrounded by other 
agricultural land, much of which has been designated as prior converted cropland by the 
U.S. Department of Agriculture - Natural Resources Conservation Service (NRCS).  The 
Appellant stated that it provided the Corps with affidavits of three farmers and an 
excavation contractor that stated that the property was farmed both before and after 
December 23, 1985.  These affidavits were asserted to constitute evidence that the site 
qualifies for the “prior converted cropland exemption” contained in Corps regulations.  
Based on this information, Janssen requested the Corps issue an amended jurisdictional 
determination. 
 
In its March 24, 2016, Memorandum For Record (MFR), the District correctly stated that, 
in order for a prior converted (PC) cropland determination to be considered by the Corps, 
the determination must first be made by the NRCS.  The NRCS is the responsible agency 
for making determinations as to whether land is PC cropland for Food Security Act 
purposes.  Once eligibility is determined based on a determination made by the NRCS, 
the Corps and U.S. Environmental Protection Agency (EPA) are responsible for 
determining applicability of the PC cropland exclusion for CWA purposes.  This 
determination includes consideration of whether any cropland has been “abandoned”.  
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As further stated in that MFR, the administrative record does not contain an NRCS 
determination that the site contains prior converted croplands.  To allow the Corps to rely 
on a NRCS PC cropland determination, the landowner or farm operator may provide a 
copy of the determination to the Corps.  Furthermore, the MFR describes the District’s 
review of aerial imagery and its conclusion that the areas in question had not been used to 
produce an agricultural commodity in over five years prior to the clearing and grading 
activities that occurred in 2014.  The District noted the following language from the 
preamble to the August 25, 1993, Final Rule (58 Fed. Reg. 45034): 
 

. . . PC cropland which now meets wetland criteria is considered to be abandoned 
unless: For once in every five years the area has been used for the production of 
an agricultural commodity, or the area has been used and will continue to be used 
for the production of an agricultural commodity in a commonly used rotation with 
aquaculture, grasses, legumes or pasture production. 

 
Therefore, even if a record of PC cropland determination could be found, the evidence 
shows that the area meets the Corps’ abandonment criteria, and the area would be 
considered a wetland anyway.  Given that the administrative record demonstrates that the 
prior converted cropland exemption does not apply, this reason for appeal does not have 
merit 
 
Reason for Appeal 2: “The Corps erred by failing to make a determination that farming 
is the ‘normal circumstances’ of the property, including but not limited to the areas 
alleged to be Wetland A and Wetland B.” 
 
Finding:  This reason for appeal does not have merit. 
 
Action:  No further action is required. 
 
Discussion:  The Appellant asserted that the "normal circumstances" of the property is 
farming and that historic photographs of the land establish that the land was permanently 
converted to farming before the Corps asserted jurisdiction in 1975.  The District stated 
in its MFR that evaluating the site under “normal circumstances” was not practicable due 
to the high degree of site disturbance that occurred in April 2014, before the initial 
delineation report provided by the Appellant’s consultant. 
 
In this case, the Appellant has applied the term “normal circumstances” incorrectly.  
“Normal circumstances” does not refer to activity on the property, but rather to “the soil 
and hydrologic conditions that are normally present, without regard to whether the 
vegetation has been removed.  The determination of whether normal circumstances exist 
in a disturbed area ‘involves an evaluation of the extent and relative permanence of the 
physical alteration of wetlands hydrology and hydrophytic vegetation’ and consideration 
of the ‘purpose and cause of the physical alterations to hydrology and vegetation.’” 
Reference Regulatory Guidance Letter (RGL) 90-7 6 dated September 26, 1990; and 

 
6 RGLs are developed by Corps Headquarters to organize and track written guidance issued to the field 
offices and are intended to promote program consistency and efficiency across the nation.  RGLs are used 
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HQUSACE guidance memorandum dated October 7, 1991, "Questions & Answers on the 
1987 Manual".   
 
Therefore, because the term “normal circumstances” as used in the Corps’ regulations 
does not refer to the use of a property (e.g., farming) but to soil and hydrologic 
conditions, this reason for appeal does not have merit. 
 
Reason for Appeal 3: “The Corps incorrectly applied Section F (Atypical Situations) of 
the 1987 Manual to the property to conclude wetlands exist on the property.” 
 
Finding:  This reason for appeal does not have merit. 
 
Action:  No further action is required. 
 
Discussion:  In this reason for appeal the Appellant is referring to the 1987 U.S. Army 
Corps of Engineers Wetland Delineation Manual, Part IV, Section F, “Atypical 
Situations”.  Wetlands are identified based on the presence of three criteria: hydric soils, 
hydrophytic vegetation, and wetland hydrology.  An area must meet all three criteria 
under “normal circumstances” to be considered a wetland.  The District based its decision 
to rely on Section F on the disturbance to the project site and its conclusion that clearing 
and grading activities on the property had significantly altered all three wetland 
parameters and was not previously authorized or exempt from Corps authorization as 
described above in the discussion under Reason for Appeal 1.   
 
Based on the District’s evaluation of the site and conclusion that unauthorized activities 
had occurred, the decision to rely on Section F: Atypical Situations was appropriate.  
Therefore, this reason for appeal does not have merit. 

 
Reason for Appeal 4: “The Corps incorrectly failed to apply the regional supplement 
guidance applicable to functioning drainage systems such as the 12-inch drainage tile on 
the property.” 
 
Finding:  This reason for appeal does not have merit. 
 
Action:  No further action is required. 
 
Discussion:  The Appellant noted that the Regional Supplement to the Corps of 
Engineers Wetland Delineation Manual: Midwest Region (Regional Supplement) 
indicates that care must be taken in the use of several indicators of wetland hydrology, 
because surface water or saturation may be present on a non-wetland site immediately 
after a heavy rain or during periods of unusually high precipitation, runoff, tides, or river 
stages and that multiple years of photography should be evaluated.  
 

 
by the Corps only to interpret or clarify Regulatory Program policy or procedures.  They do not change, for 
example, the definition of an Approved JD, what constitutes an Approved JD per regulation, and do not 
change how to determine whether an aquatic resource is jurisdictional. 
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The Appellant asserted that the period of time that included the date of the photograph 
used by the District was a period of unusually high precipitation and that it would be 
reasonable to assume that inundation and/or saturation would be present for a short 
period of time, due to this unusually high precipitation, but would subside quickly as the 
twelve-inch drainage tile drained the land. 
 
In Section III.B.2(i)(b), of its Approved JD Form, the District indicated that Wetlands A 
and B would have abutted a USGS-mapped blue line stream.  Prior to the site 
disturbance, Wetland A was hydrologically connected to Spain Creek via a six-inch 
drainage tile and vegetated swale; Wetland B was hydrologically connected via a twelve-
inch drainage tile and the vegetated swale.  The vegetated swale eventually forms into an 
intermittent stream before discharging into Spain Creek.  The District concluded that, 
based on the topography of the site and the installation of drainage tiles, Wetland A and 
Wetland B would exhibit a discrete surface connection to Spain Creek during wet 
weather conditions and elevated flow events. 
 
In its March 24, 2016 memorandum responding to the Appellant’s June 15, 2015, request 
for reconsideration, the District stated that the Regional Supplement provides an 
additional nineteen primary hydrologic indicators and eight secondary hydrologic 
indicators.  The District reviewed aerial imagery (Google Earth images from 2009 
through 2013) as well as precipitation records for Urbana Township, Ohio (the nearest 
available source of historical precipitation data).  From these records the District 
concluded that the area experienced drier years more often than not in the years that 
aerial imagery was reviewed.   
 
The hydrology for Wetland A (labeled as Wetland E in the District’s February 5, 2015, 
Preliminary Jurisdictional Determination (Preliminary JD)) was documented by Primary 
Hydrologic Indicator B7 (Inundation Visible on Aerial Imagery); a minimum of one 
primary hydrologic indicator is needed to document wetland hydrology.  Given the more 
predominant years of drier than normal precipitation, the District concluded that primary 
indicator B7 was valid as a reliable indicator of wetland hydrology.  For Wetland B, 
inundation visible on aerial imagery was not as prevalent.  In this case, the District 
determined that two secondary indicators of hydrology were evident – C9 (Saturation 
Visible on Aerial Imagery) and D5 (FAC-Neutral Test).  The FAC-Neutral Test was 
applied based on a review of vegetative communities visible in aerial imagery prior to 
clearing and grading activities as compared to an area sampled by the Appellant’s 
consultant (sample point SP7 in delineation reports submitted by Stantec Consulting 
Services, Inc.).  As a minimum of two secondary hydrologic indicators appeared evident 
in the area of Wetland B, the District determined the area contained wetland hydrology 
prior to the unauthorized discharges.  
 
While the Appellant asserted that the District relied on a period of unusually high 
precipitation to support its determination, the District documented that the area 
experienced drier years more often than not in the years for which aerial imagery was 
reviewed.  The District sufficiently documented that the area contained wetland 
hydrology prior to the clearing and grading activities on the property. 
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Reason for Appeal 5: “The Corps incorrectly found that wetland hydrology has been 
established at the property to find wetlands on the property.” 
 
Finding:  This reason for appeal does not have merit. 
 
Action:  No further action is required. 
 
Discussion:  As described above in the discussion for Reason For Appeal 4, the District 
sufficiently documented that the wetland areas contained wetland hydrology prior to the 
clearing and grading activities on the property. 
 
Reason for Appeal 6: “The Corps did not use GPS or any other technology to define the 
areas alleged to be wetlands and therefore the AJD is unconstitutionally vague.” 
 
Finding:  This reason for appeal does not have merit. 
 
Action:  No further action is required. 
 
Discussion:  There is no Corps requirement to use the Global Positioning System (GPS) 
or other technology to document the boundaries of jurisdictional waters.  In Section 1, 
Paragraph C (Project Location) of the Corps’ Approved JD Form template, the center 
coordinates of the overall site were documented in a Latitude/Longitude degree decimal 
format.  This reason for appeal does not have merit. 
 
Reason for Appeal 7: “The Corps incorrectly found that the areas alleged to be Wetland 
A and Wetland B are adjacent to waters of the United States.” 
 
Finding:  This reason for appeal does not have merit. 
 
Action:  No further action is required. 
 
Discussion:  The Corps regulations at 33 CFR § 328.3(c)(1) define the term “adjacent” as 
“bordering, contiguous, or neighboring.  Wetlands separated from other waters of the 
United States by man-made dikes or barriers, natural river berms, beach dunes and the 
like are ‘adjacent wetlands’”.   
 
Under the joint Corps/EPA guidance, dated December 2, 2008, “Clean Water Act 
Jurisdiction Following the Supreme Court Decision in Rapanos v. U.S. and Carabell v. 
U.S.” (Rapanos Guidance), the agencies consider wetlands adjacent if one of the 
following three criteria is satisfied.  First, there is an unbroken surface connection or 
shallow sub-surface connection to jurisdictional waters.  This hydrologic connection may 
be intermittent.  Second, they are physically separated from jurisdictional waters by man-
made dikes or barriers, natural river berms, beach dunes and the like; or third, their 
proximity to a jurisdictional water is reasonably close, supporting the science-based 
inference that such wetlands have an ecological interconnection with jurisdictional 
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waters.  In assessing whether a wetland is reasonably close to a jurisdictional water, the 
proximity of the wetland (including all parts of a single wetland that has been divided by 
road crossings, ditches, berms, etc.) in question will be evaluated and shall not be 
evaluated together with other wetlands in the area.” (Pages 5 and 6, Rapanos Guidance). 
 
In this case the District determined that Wetland A and Wetland B would have abutted a 
USGS-mapped blue line stream prior to the clearing and grading activities on the 
property and that, following those activities, Wetland A and Wetland B would exhibit a 
discrete surface connection to Spain Creek during elevated flow events. 
                                                                     
Therefore, in that the District has provided a rationale, consistent with regulation and 
guidance, for its determination that Wetland A and Wetland B are adjacent to waters of 
the United States, this reason for appeal does not have merit. 
 
Reason for Appeal 8: “The Corps erred by not finding that the areas alleged to be 
Wetland A and Wetland B are isolated with respect to Spain Creek and/or any other 
alleged waters of the United States.” 
 
Finding:  This reason for appeal does not have merit. 
 
Action:  No further action is required. 
 
Discussion:  The District concluded, after a review of available information, that the 
review area contained two wetlands that totaled 1.37 acres prior to being prepared for 
development.  Wetland A was determined to have been a 0.74-acre forested wetland 
and Wetland B was determined to be a 0.63-acre palustrine emergent wetland.  Both 
wetlands are located adjacent to but not directly abutting an unnamed tributary to 
Spain Creek.  This unnamed tributary, a relatively permanent water, is an 
indirect tributary that flows to the Scioto River, a traditional navigable water (TNW) of the 
U.S.  
 
In Section III.B.2(i)(b) of its Approved JD Form, the District indicated that Wetlands A 
and B would have abutted a USGS-mapped blue line stream prior to the manipulation of 
the features through the installation of multiple drainage tiles.  The hydrologic connection 
existed via a vegetated swale which forms into an intermittent stream before discharging 
into Spain Creek.  The District concluded that, based on the topography of the site and 
the installation of drainage tiles, Wetland A and Wetland B would exhibit a discrete 
surface connection to Spain Creek during elevated flow events.  In Section III.C.3, the 
District documented that Wetlands A and B have a significant nexus to a TNW of the 
U.S. and are therefore determined to be jurisdictional waters of the U.S. 

 
The District has sufficiently documented its conclusions that Wetlands A and B are not 
isolated.  Therefore, this reason for appeal does not have merit. 
 
Reason for Appeal 9: “The Corps failed to apply its longstanding guidance for erosional 
features, including gullies, rills, and other ephemeral features that do not meet the 
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definition of tributary, non-wetland swales, and lawfully constructed grassed waterways. 
See, e.g., 80 Fed. Reg. 37054, 37098 (June 29, 2015).  The dominant form of vegetation 
allegedly identified in wetlands A and B is reed canary grass, which is reportedly present 
in the location of the 12-inch drainage tile and which areas are surrounded by highly 
erodible farm fields.  Hence, the presence of any reed canary grass is an erosional feature 
and the areas where it is present do not meet the definition of ‘waters of the United 
States’.” 
 
Finding:  This reason for appeal does not have merit. 
 
Action:  No further action is required. 
 
Discussion:  The Appellant cites the 2015 Clean Water Rule (CWR) in support of this 
reason for appeal.  The CWR went into effect on August 28, 2015 and was immediately 
litigated.  Numerous lawsuits were filed involving 29 states and various business 
interests.  The Sixth Circuit Court temporarily halted implementation of the CWR by 
issuing a nationwide stay on October 9, 2015.  The stay remained in effect until lifted by 
a U.S. Supreme Court decision on January 22, 2018 7, and therefore the CWR was not 
being implemented at the time of the subject Approved JD.  The language cited refers to 
features and waters listed in the CWR that the Corps and EPA have identified as 
generally not being “waters of the United States”.  However, this language was modified 
from what is in the preamble to the Corps’ 1986 regulations.  The 1986 text does not 
include language regarding erosional features, including gullies, rills, and other 
ephemeral features, non-wetland swales, etc.  Therefore, the language cited by the 
Appellant does not apply to this Approved JD.   
 
The Appellant also stated that, according to the NRCS, Phalaris arundinaceae (reed 
canary grass) provides excellent erosion control due to its "...extensive, rhizomatous root 
system and dense growth".  As such, the species has historically been recommended for 
use in grassed waterways, i.e., those features that are included within farms to prevent the 
formation of gullies and erosional features where water concentrates and moves through 
the landscape.  The Appellant asserted that the presence and abundance of reed canary 
grass within portions of the site where water moves is consistent with this conservation 
practice.  
 
In its March 24, 2016, memorandum, the District noted that reed canary grass has a 
wetland indicator status of facultative wet (FACW), which means it is estimated to occur 
in wetlands 67-99% of the time.  The District concluded that the predominance of this 
plant in the areas in question further supports the stance that these areas contained 
wetland conditions prior to clearing and grading activities.  There is no basis for a 
conclusion that, because reed canary grass is recommended for erosion control in wet 
areas, it would somehow preclude an area where it occurs from being determined to be a 
wetland.  Therefore, this reason for appeal does not have merit. 
 

 
7 On October 22, 2019, the Corps and EPA published a final rule repealing the CWR and recodifying the 
pre-existing regulations until the NWPR became effective on June 22, 2020.  84 FR 56626. 
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Reason for Appeal 10:  “The Corps failed by increasing the amount of wetlands from 
approximately 0.7 acres in its preliminary jurisdictional determination to approximately 
1.37 acres in the Approved JD under appeal without any evidence to support the 
increase and in clear contradiction of Corps expressed concurrence in the information 
provided by Appellants.” 
 
Finding:  This reason for appeal does not have merit. 
 
Action:  No further action is required. 
 
Discussion:  The District’s Preliminary JD, dated February 5, 2015, “determined 2 
streams, totaling 716 linear feet, and 5 wetlands, totaling 5.37 acres” were present within 
the project site.  The wetlands were labelled as Wetlands A through E.  A Preliminary JD 
is not an official Corps determination of jurisdictional aquatic resources and is not legally 
binding.  It advises the requestor that there may be jurisdictional aquatic resources in the 
review area and treats all aquatic resources as jurisdictional.  The District subsequently 
issued Approved JDs on August 27, 2015, and April 15, 2016, for a modified review 
area.  Both Approved JDs identified two wetland areas (labelled Wetlands A and B) that 
totaled 1.37 acres in size.  Reference Section II.B.1 of the District’s Approved JD Form.  
Wetland A in the Approved JD was labelled as Wetland E in the Preliminary JD.  Also 
reference 33 CFR 331.2 for the definitions of an Approved and Preliminary JD and 
Regulatory Guidance Letter 16-01 dated October 2016.  
 
Wetland A, a 0.74-acre forested wetland, and Wetland B, a 0.63-acre palustrine 
emergent wetland, were determined to be adjacent to an unnamed tributary to 
Spain Creek, an indirect tributary to the Scioto River, a TNW of the U.S.  
Therefore, Wetland A and B were determined to have a significant nexus to a 
TNW of the U.S. and were determined to be jurisdictional waters of the U.S. 
 
The District documented its review of available resources, in its March 24, 2016, 
memorandum for record, supporting its Approved JD.  The District described its 
review of aerial photos, taken prior to the 2014 site disturbance, along with other 
available resources.  The District, in that memorandum, described its onsite 
review of soils, hydrology, and vegetation, along with the difficulties encountered, 
as a result of clearing and grading activities that occurred.  In doing so, the 
District supported its conclusions, as to the presence and extent of waters of the 
U.S., including wetlands on the property.  Therefore, this reason for appeal does not 
have merit. 
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Conclusion:  I conclude that the Appellant’s reasons for appeal do not have merit.  The 
District’s determination was not arbitrary, capricious or an abuse of discretion, and was 
not contrary to applicable law or policy.  The District’s decision is upheld.  No further 
action is required.  This concludes the administrative appeal process.   
 
FOR THE COMMANDER:  
 
 
 
 
      SUZANNE CHUBB 
      Chief of Regulatory 
      Great Lakes and Ohio River Division  
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